Fordham Law Review
Volume 40

Issue 4

Article 1

1972

The Recovery of Attorney's Fees: A New Method of Financing
Legal Services
Gerald T. McLaughlin

Follow this and additional works at: https://ir.lawnet.fordham.edu/flr
Part of the Law Commons

Recommended Citation
Gerald T. McLaughlin, The Recovery of Attorney's Fees: A New Method of Financing Legal Services, 40
Fordham L. Rev. 761 (1972).
Available at: https://ir.lawnet.fordham.edu/flr/vol40/iss4/1

This Article is brought to you for free and open access by FLASH: The Fordham Law Archive of Scholarship and
History. It has been accepted for inclusion in Fordham Law Review by an authorized editor of FLASH: The Fordham
Law Archive of Scholarship and History. For more information, please contact tmelnick@law.fordham.edu.

The Recovery of Attorney's Fees: A New Method of Financing Legal Services
Cover Page Footnote
Associate Professor of Law, Fordham University. Professor McLaughlin received his B.A. from Fordham
University, and his LL.B. from New York University, where he was Managing Editor of the Law Review. In
1970, he spent four months working in a New York City legal services office.

This article is available in Fordham Law Review: https://ir.lawnet.fordham.edu/flr/vol40/iss4/1

THE RECOVERY OF ATTORNEY'S FEES: A NEW
METHOD OF FINANCING LEGAL SERVICES
GERALD T. MCLAUGHLIN*

T

I.

INTRODUCTION

HE Economic Opportunity Act states in its preamble that it is "the
policy of the United States to eliminate the paradox of poverty in
the midst of plenty in this Nation by opening to everyone the opportunity
... to live in decency and dignity."1 Under this Act, a national program
to provide legal services for the poor was established as part of the Office
of Economic Opportunity (OEO).2 The overall objectives of the legal
services program were:
First: To make funds available to implement efforts initiated and designed by local
communities to provide the advice and advocacy of lawyers for people in poverty.
Second: To accumulate empirical knowledge to find the most effective method to bring
the aid of the law and the assistance of lawyers to the economically disadvantaged
people of this nation....
Third: To sponsor education and research in the areas of procedural and substantive
law which affect the causes and problems of poverty.
Fourth: To acquaint the whole practicing bar with its essential role in combatting
poverty and provide the resources to meet the response of lawyers to be involved in
the War on Poverty.
Fifth: To finance programs to teach the poor and those who work with the poor to
recognize problems which can be resolved best by the law and lawyers. 3

The rhetoric was grandiose, but the funding was meager. In 1968 it
was conservatively estimated that the cost of providing legal services
for the poor4 would be $250,000,000. In contrast to this figure the bud* Associate Professor of Law, Fordham University. Professor McLaughlin received his
B.A. from Fordham University, and his LL3. from New York University, where he was
Managing Editor of the Law Review. In 1970, he spent four months working in a New York
City legal services office.
The author wishes to express his sincere appreciation to Robert AMeade of the Fordham
Law Review for his invaluable research assistance in the preparation of this article.
1. Economic Opportunity Act of 1964 § 2, 42 U.S.C. § 2701 (1970).
2. Id. § 222, 42 U.S.C. § 2809(a) (3) (1970). Criminal cases cannot generally be handled
by legal services attorneys. Id. Legislation was recently passed by the House of Representatives to make legal services an autonomous corporation. HR. 12350, 92d Cong., 2d Sces. §§
1001-16 (1972). For discussion of the measure see 118 Cong. Rec. H 1205 (daily ed. Feb.
17, 1972).
3. Guidelines for Legal Services Programs, in 1 CCH Pov. L. Rep. U 6700.10 (1968).
4. The federal poverty line is $3,000 per year for a family of four. Silver, The Imminent
Failure Of Legal Services For The Poor: Why And How To Limit Caseload, 46 J. Urban L.
217 (1969). It should be noted that although OEO does not set a dollar standard for eligibility for legal services, it suggests that "Etjhe standard should not be so high that it includes
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get for legal services in fiscal year 1967 was $24,600,000,1 and in fiscal
year 1971, $70,100,000.7 Similarly, although there are more than thirty8
three million people falling below the national poverty level, their needs
9 eighteen hundred of
are being served by only four thousand lawyers,
whom are legal services attorneys.' 0
Notwithstanding its comparatively small budget and staff, legal services has had a certain measure of success," often antagonizing federal,
state, and local politicians in the process. 2 Legal services, however, will
clients who can pay the fee of an attorney without jeopardizing their ability to have decent
food, clothing and shelter ...
The eligibility criteria should include such factors as income, dependents, assets and liabilities, cost of a decent living in the community, and an estimate of the cost of the legal
services needed." Guidelines for Legal Services Programs, in 1 CCH Pov. L. Rep. fi 6700.35
(1968). In New York City, the indigency standard was $3,000 per year for individuals, and
$500 for each additional dependent. Order on Motion Approving Application for Incorporation of Community Action for Legal Serv., Inc., In re Judd at 7 (App. Div., 1st Dep't, Oct.
10, 1967). An even more liberal standard of indigency has now been introduced: $4,000 per
year for a single individual, $4,600 for a family of two, and $600 more for each additional
dependent.
S. It is estimated that 14 million dvi legal problems arise each year among the poor.
Note, Litigation Costs: The Hidden Barrier to the Indigent, 56 Geo. L.J. $16 (1968).
6. Telephone Conversation with Representative of the Office of Economic Opportunity,
Washington, D.C., March 23, 1972.
7. 2 Office of Economic Opportunity Digest 8 (No. 5, Jan. 1972).
8. See Silver, supra note 4, at 217.
9. Id. at 217 & n.6. Assuming that each of the thirty-three million poor had need of a
lawyer in a civil matter only once every four years, each poverty lawyer would have to
handle approximately 2,000 cases a year, or in excess of seven cases every working day. It
has been liberally estimated that an attorney can handle up to 900 cases a year. Id. at 227.
Any attorney who processes even that many cases, it has been argued, may fail to do an
adequate job on each case. Id.
While there is a great demand for lawyers in terms of the number of problems poor people
have, the very problems themselves are such that attorneys must expend more time and
effort to provide the same level of representation as that received by the middle-class. Id. at
221. It was estimated in 1969 that so numerous and complex were the legal problems of
the poor that even if one were to assume "that lawyers do not die and poor people do not
grow in numbers, and that every private attorney in the United States devoted himself
exclusively to representing poor people, not until 1973 would it be even theoretically
possible to offer adequate legal services to the poor." Id. (emphasis deleted). Even with
sweeping institutional reforms, presently and for the near future at least, "the need and
demand for legal services among the poor will greatly exceed the very limited supply." Id.
at 221-22.
10. See N.Y. Times, Feb. 2, 1972, at 1, col. 3.
11. See, e.g., Lenzer, Legal Services Fights for the Poor, But Who Fights for Legal Services?, Juris Doctor, Feb., 1971, at 9-10.
12. See Arnold, Whither Legal Services, Juris Doctor, Feb., 1971, at 3. For the response
of the Director of OEO to a study of the California Rural Legal Assistance Program see 1
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become an adequate and effective program only when it receives sufficient
funds, when it is cut loose from political interference and, most importantly, when the number of private attorneys interested in the legal
representation of the poor is radically increased. A possible solution for
these problems has recently come from an unexpected source. Continuing
the gradual erosion of the American rule which denies the recovery of
counsel fees to a successful litigant in a civil case, the courts have begun
to consider the propriety of including as part of recoverable costs"3 the
reasonable attorney's fees of legal services lawyers. 4
The purpose of this article is to analyze the situations in which legal
services attorneys may be awarded counsel fees under existing precedents
and to advocate the formulation of a new rule which would permit the
award of counsel fees in all civil cases and thus enhance the effectiveness
of legal representation for the poor in this country. To this end, the article
will examine such issues as whether the recovery of reasonable attorney's
fees by legal services would alleviate the financial and political pressures
on the legal services program and whether the recovery of counsel fees
in poverty cases would encourage more private attorneys to handle many
of these cases in the future. It will also explore the cases in which legal
services attorneys may presently recover attorney's fees, consider whether
a rule permitting the recovery of counsel fees in all civil cases is warranted, and analyze the effect such a rule would have on the poor in
general and the legal services program in particular.
CCH Pov. L. Rep. ff 6725 (1971). Additional examples of political interference are documented in Lenzner, supra note 11, at 9. Recently Vice President Agnew expressed dissatisfaction with the "whole ball of wax," as he called the legal services program, and stated
that closer supervision was necessary. N.Y. Times, Feb. 3, 1972, at 1, col 2. See also N.Y.
Times, April 20, 1972, at 14, coL 4.
The bill recently passed by the House to turn legal services into an independent corporation provides that no official of the federal government shall exercise any "direction, supervision, or control" over the new corporation and its staff. HR. 12350, 92d Cong., 2d Sess.
§ 1013 (1972). President Nixon has recognized that the ' program is concerned with social
issues and is thus subject to unusually strong political pressures." 1 U.S. Code Cong. & Ad.
News 744 (1971). The President has expressed support for the idea of a legal services corporation that will be "assured of independence." Id. at 745.
That legal services attorneys can be subject to extreme judicial action see Weintraub v.
Adair, 331 F. Supp. 148 (S.D. Fla. 1971), which enjoined such action by a state court judge.
13. As used in this article, "costs" includes all of those items for which the winning
party can compel the losing party to reimburse him. It is not used in any narrow sense of
"statutory" costs as distinguished from reimbursable disbursements. See N.Y. C.P.L.R. arts.
81-83 (McKinney 1963, Supp. 1971). See also Carmody-Forkosch New York Practice 830
n.14 (8th ed. M. Forkosch & A. Wilson 1963).
14. See Gaddis v. Wyman, 336 F. Supp. 1225 (S.D.N.Y. 1972) (mem.); White v.
King, 319 F. Supp. 122, 127 (E.D. La. 1970) ; Schlott v. Morton, 107 N.J. Super. 16, 17, 256
A.2d 641 (1969); Silberzweig v. Masino, L & T No. 45384-70 (N.Y. Civ. CL, Nov. 2, 1970).
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THE RECOVERY OF COUNSEL FEES TO ALLEVIATE
PRESSURES ON THE LEGAL SERVICES PROGRAm

In order to analyze whether the recovery of reasonable attorney's fees
would benefit the legal services program, three distinct problems must be
considered: (A) the financial pressures on the program; (B) political
interference; and (C) the need to involve the private bar in the representation of the poor.
A. FinancialPressures
As indicated earlier, the funds provided for legal services are woefully
inadequate to fulfill its stated mission. 15 Since there are approximately
thirty-three million people eligible for free legal representation, legal
services offices are often required to make certain adjustments to remain
viable. For example, offices may be closed for part of the day; certain
types of cases may not be handled; appeals may not be taken; motion
practice may often be non-existent; and test cases will be preferred over
individual claims.'
Additional revenues might remedy many of these shortcomings. The
most critical and obvious need is for a larger, more experienced, and
better paid legal staff. Not only could a larger staff take on more cases
but, more importantly, the cases taken could be handled more effectively.
Similarly, additional money would mean more and varied types of supportive services such as social workers, bilingual secretaries, investigators, and duplicating machines. Finally, more attention could be given to
community programs designed to educate the poor about legal services
and their own legal rights.'"
B.

Political Interference

The award of counsel fees would not only help augment and diversify
the operations of legal services, it would lessen the opportunities for political interference.' Of course, the establishment of legal services as a
15. See notes 4-7 supra and accompanying text. This article assumes that Congress will
maintain legal services funding at present relative levels and not reduce funding by any
amounts recovered as counsel fees.
16. For a discussion of these measures see Silver, supra note 4, at 227-40; Silverstein,
Eligibility for Free Legal Services in Civil Cases, 44 J. Urban L. 549 (1967). In this connection, the OEO guidelines for legal services state that "[there should not be an arbitrary
limit to the scope or type of civil legal services provided to eligible clients, All areas of the
civil law should be included and a full spectrum of legal work should be provided: advIce,
representation, litigation, and appeal." 1 CCH Pov. L. Rep. II 6700.36, at 7703 (1968). For
a description of the frustrations faced by a legal services attorney see McLaughlin, The
Legal Services Merry-Go-Round, Juris Doctor, Feb., 1971, at 14.
17. See text accompanying note 3 supra.
18. See note 12 supra.
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public corporation independent of the executive branch will be the single
most important factor in reducing, although by no means ending, political
interference.' 9 As long as the budget for legal services is appropriated by
Congress the program will be accountable to Congress. As alternative
sources of revenue are made available to legal services, it will become
less dependent on federal funding with its concomitant threat of political
interference.
C. The Private Bar
Effective representation for the thirty-three million poor of this country
will become a reality only when the private bar shoulders a large part of
this responsibility. One method of stimulating its interest in representing
the poor is to demonstrate that attorney's fees are recoverable in many
"poverty" lawsuits. If attorney's fees are recoverable in such actions,
these suits become, in effect, contingent fee cases, which have traditionally been handled by the private bar. The recovery of counsel fees would
thus become the means by which the interest of the private bar in representing the poor could be stimulated. Since one of the objectives of
legal services is to "find the most effective method to bring the aid of
the law and the assistance of lawyers to the economically disadvantaged
people of this nation,"2 legal services would seem to have an affirmative
obligation to try to create precedents for the recovery of counsel fees
in as many "poverty" cases as possible.
III. CCUMSTANCES iN WHICH COUNSEL FEES ARE
PRESENTLY RECOVERABLE BY LEGAL SERVICES ATTORNEYS

A. The American Rule and Its Exceptions
Traditionally, American courts have refused to award reasonable attorney's fees to a prevailing party in a civil law suit.2 1 The successful
party, whether he be plaintiff or defendant, is thus never fully compensated since he must pay his counsel fees out of his own pocket.22 Over
19.

See note 2 supra.

20. 1 CCH Pov. L. Rep. fi 6700.10, at 7701 (1968).
21. E.g., Simmons v. Friday, 190 F.2d 849, 851 (8th Cir. 1951); Standard Accident Ins.
Co. v. Hull, 91 F. Supp. 65, 66 (S.D. Cal. 1950); Martin v. The Amiga Mmia, 80 F. Supp.
42, 50-51 (SI).N.Y. 1948); Miss Susan, Inc. v. Enterprise & Century Undergarment Co.,

270 App. Div. 747, 750, 62 N.Y.S.2d 250, 253 (1st Dep't 1946), afPd mere, 297 N.Y. 512,
74 N.E.2d 461 (1947); Grace Harbor Corp. v. Grace Harbor Ass'n, 130 N.YS.2d 592, 595
(Sup. CL 1954); see C. McCormick, Damages § 60 (1935) [hereinafter cited as McCormick];
cf. Frommeyer v. L. & R- Constr. Co., 261 F.2d 879, 881 (3d Cir. 1958); Security Ins. Co.
v. White, 236 F.2d 215, 220 (10th Cir. 1956).

22. See Ehrenzweig, Reimbursement of Counsel Fees and the Great Society, 54 Calif. L.
Rev. 792 (1966); Kuenzel, The Attorney's Fee: Why Not a Cost of Litigation?, 49 Iowa L.

Rev. 75, 85 (1963); Stoebuck, Counsel Fees Included in Costs: A Logical Development, 38
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the years, however, certain well-defined exceptions have been engrafted
upon this rule.
1. Statutes
Statutes which award counsel fees to the successful litigant basically
fall into two categories. The first category requires the award of attorney's fees to the successful litigant in every case in which he has been
injured by a violation of the statutens For example, the Clayton Act
provides that "[a] ny person who shall be injured in his business or property by reason of anything forbidden in the antitrust laws may sue
therefor in any district court of the United States ... and shall recover
threefold the damages by him sustained, and the cost of suit, including a
reasonable attorney's fee."24 Provisions such as this represent two separate policy decisions-the award of attorney's fees to successful litigants
encourages the enforcement of the particular statute in question and at
the same time places the cost of enforcement on those who violate the
statute.
The second category of statutes provides that attorney's fees may be
granted to the successful litigant in the discretion of the court.2 5 In exercising this discretion, the court may consider whether the losing party
has acted in bad faith. 20 Thus the Civil Rights Act of 1964 includes the
following section: "In any action commenced pursuant to this subchapter, the court, in its discretion, may allow the prevailing party...
a reasonable attorney's fee as part of the costs."12 7 Under this category
U. Colo. L. Rev. 202 (1966). A party who must bear the costs of his attorney receives, to
that extent, no remedy for his injury. See Note, Attorney's Fees; Where Shall the Ultimate
Burden Lie?, 20 Vand. L. Rev. 1216 (1967). One court conceded that statutory costs do
not fully compensate a party for his expenses, but stated that "it has been the public policy
of this State, from time immemorial, to regard them as adequate." Manko v. City of Buffalo, 271 App. Div. 286, 302, 65 N.Y.S.2d 128, 143 (4th Dep't 1946), aff'd mem., 296 N.Y.
905, 72 N.E.2d 623 (1947).
23. See statutes collected in Comment, The Allocation of Attorney's Fees After Mills v.
Electric Auto-Lite Co., 38 U. Chi. L. Rev. 316, 318 nn.11 & 12 (1971). See also Consumer
Credit Protection Act § 130(a) (2), 15 U.S.C. § 1640(a) (2) (1970).
24. Clayton Act § 4, 15 U.S.C. § 15 (1970).
25. E.g., Agricultural Fair Practices Act of 1967 § 6, 7 U.S.C. §§ 2305(a) & (c) (1970);
Plant Variety Protection Act § 125, 7 U.S.C. § 2569 (1970) ; Securities Act of 1933 § 11(e),
15 U.S.C. § 77k(e) (1970); Trust Indenture Act of 1939 § 323(a), 1 U.S.C. § 77www(a)
(1970); Securities Exchange Act of 1934 § 9(e), 15 U.S.C. § 78i(e) (1970); N.Y. Banklng
Law § 6022 (8) (g), 6025(5) (McKinney 1971); N.Y. Bus. Corp. Law § 626(e) (McKinney
1963); N.Y. C.P.L.R. § 8303(a)(4)-(5) (McKinney Supp. 1971); N.Y. Ins. Law § 59-a(4)
(McKinney 1966).
26. See Comment, The Allocation of Attorney's Fees After Mills v. Electric Auto-Lite Co.,
38 U. Chi. L. Rev. 316, 318 (1971).
27. 42 U.S.C. § 2000a-3(b) (1970); see Newman v. Piggie Park Enterprises, Inc., 390
U.S. 400 (1968) (per curiam). See also 42 U.S.C. § 2000e-5(k) (1970).
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of statutes, the recovery of counsel fees not only encourages enforcement

and shifts the costs of that enforcement but also punishes the bad faith
of the losing party.

2. Private Law Enforcement
Even in the absence of statutory authority, recent federal cases seem

to be developing another exception to the traditional rule. -s Attorney's

fees should be awarded to the successful litigant in those situations where
society wishes to encourage private lawsuits as a method of law enforcement.2 9 Thus, in Mills v. Electric Auto-Lite Co., 0 the Supreme Court
while recognizing the general American rule, stated that "both the courts

and Congress have developed exceptions to this rule for situations in
which overriding considerations indicate the need for such a recovery.""
The award of attorney's fees, therefore, was held to provide "an impor-

tant means of enforcement of the proxy statute."32 Here again, the opportunity to recover legal fees acts as an incentive to private litigation

and, more importantly, shifts the cost of law enforcement to the violators
themselves. It has thus been suggested that courts should award attor-

ney's fees to successful litigants in environmental actions to encourage
such private policing suits0 3 This transfer of the burden of legal fees

might make "for a world of viable civil rights, more consumer protection, and less air pollution."34
3.

Groundless or Vexatious Suits

Another widely recognized exception to the general rule permits a
party to recover attorney's fees when his adversary has engaged in unusual misconduct or harassment, such as instituting a frivolous or
28. E.g., Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970); Knight v. Auciello, No.
71-1108 (ist Cir., Jan. 17, 1972); Lee v. Southern Home Sites Corp., 444 F.2d 143 (Sth

Cir. 1971), noted in 40 Fordham L. Rev. 714 (1972). See generally Newman v. Piggie Park
Enterprises, Inc., 390 US. 400 (1968) (per curiam).
29. In Newman v. Piggie Park Enterprises, Inc., 390 US. 400 (1968) (per curiam), the
Supreme Court emphasized that when a plaintiff brings an action under the Civil Rights
Act of 1964 and obtains an injunction "he does so not for himself alone but also as a 'private
attorney general,' vindicating a policy that Congress considered of the highest priority."
Id. at 402 (footnote omitted). See also Knight v. Auciello, 453 F.2d 852 (1st Cir. 1972);
Lee v. Southern Home Sites Corp., 444 F.2d 143, 148 (5th Cir. 1971).
30. 396 US. 375 (1970).
31. Id. at 391-92 (footnote omitted).
32. Id. at 396 (footnote omitted).
33. See Comment, The Allocation of Attorney's Fees After Mills v. Electric Auto-Lite
Co., 38 U. Chi. L. Rev. 316, 329-30 (1971).
34. Id. at 329 (footnote omitted).
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groundless lawsuit."8 In a number of recent cases involving desegregation, counsel fees were awarded when, in the opinion of the court, the
evasion, delay, or obstinate conduct of a party to the litigation justified
the awards." In these cases the courts seem to have shifted the burden
of counsel fees primarily to punish the bad faith of the losing party to
the litigation.
4. Prior Litigation
Courts may sometimes award a party attorney's fees incurred in a
prior litigation with a third party.37 For example, if A becomes involved
in a lawsuit with C because of B's wrongful conduct, A may thereafter
sue B in a separate action and recover A's attorney's fees expended in
the first action. A, however, may not recover from B the cost of attorney's fees expended in the second suit. If a grantee of land who has been
conveyed the land with covenants of title is sued by a person having an
adverse interest in the land, the grantee may sue the grantor who has
covenanted against the existence of such flaws in the title and recover
damages for the defect in title as well as his counsel fees incurred in
litigating the question of title in the first suit. 8 A variant of this exception would allow A, in a separate suit, to recover from B attorney's fees
expended in defending a prior suit brought maliciously either by B or
through B's action. 9 As in the case of the exception for groundless or
vexatious suits, the underlying reason for this exception is again to
penalize the wrongdoer for his misconduct.
5. Equitable Fund Doctrine
It has been the rule in the United States for some time that when a
party produces, protects, or increases a fund in which others will share,
35. E.g., Sprague v. Ticonic Nat'l Bank, 307 U.S. 161, 164, 166 (1939); Swan Carburetor
Co. v. Chrysler Corp., 149 F.2d 476, 478 (6th Cir. 1945); Carter Prods., Inc. v. ColgatePalmolive Co., 214 F. Supp. 383, 414 (D. Md. 1963). Equity will award counsel fees as
costs when a case is presented in which "the main ground of the suit is false, unjust,

vexatious, wanton, or oppressive . .

. ."

Guardian Trust Co. v. Kansas City S. Ry., 28 F.2d

233, 241 (8th Cir. 1928), rev'd for misapplication of principle, 281 U.S. 1 (1930).
36. E.g., Hill v. Franklin County Bd. of Educ., 390 F.2d 583, 585 (6th Cir. 1968); Bell
v. School Bd., 321 F.2d 494, 500 (4th Cir. 1963).
37. E.g., Safway Rental & Sales Co. v. Albina Engine & Mach. Works, Inc., 343 F.2d
129, 133-35 (10th Cir. 1965); Artvale, Inc. v. Rugby Fabrics Corp., 232 F. Supp. 814, 826
(S.D.N.Y. 1964), afi'd, 363 F.2d 1002 (2d Cir. 1966); Seaboard Sur. Co. v. Permacrete
Constr. Corp., 130 F. Supp. 184, 187 (E.D. Pa. 1954), aff'd as modified, 221 F.2d 366 (3d
Cir. 1955); Ritter v. Ritter, 381 Ill. 549, 554-55, 46 N.E.2d 41, 44 (1943); see 5 A. Corbin,
Contracts § 1037, at 225-26 (1964) ; Restatement of Torts § 914 (1939).
38. McCormick § 68.
39. Id. § 67.
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equity will award the party the cost of his counsel fees out of that fund.4"
In shareholder derivative actions, for instance, a plaintiff who successfully produces a fund for the benefit of the corporation or the shareholders is entitled to have his legal fees paid out of the fund produced. 4
Recent cases have extended this doctrine to allow the recovery of attorney's fees in cases in which no fund or direct pecuniary benefit was
produced. Attorney's fees may thus be recovered if some form of substantial benefit is produced even though that benefit is of a non-pecuniary
nature.4 3
6.

Contracts

The question whether, and to what extent, a party may be obligated
to pay the counsel fees of another may be resolved by contract before
any dispute arises.4 Thus, a landlord may place in a lease a provision
40. Trustees v. Greenough, 105 US. 527, 532-33 (1881); Ojeda v. Hackney, 452 F.2d
947, 948 (5th Cir. 1972) (per curiam) ; Doherty v. Bress, 262 F2d 20, 22 (D.C. Cir. 1958),
cert. denied, 359 US. 934 (1959); Filipowicz v. Rothensies, 43 F. Supp. 619, 624 (E.D. Pa.
1942); State Life Ins. Co. v. Board of Educ., 401 Ill.
252, 258-59, 81 N.E.2d 877, 880-81
(1948) (per curiam); Janovsky v. American Motorists Ins. Co., 11 N.J. 1, 7, 93 A.2d 1, 4
(1952); Nance v. Town of Oyster Bay, 54 Misc. 2d 274, 276, 282 N.Y.S.2d 324, 326 (Sup.
Ct. 1967), affd mem., 30 App. Div. 2d 918, 293 N.YS.2d 704 (2d Dep't 1968); Southern
Ry. v. Peck, 178 Misc. 638, 640, 34 N.Y.S.2d 370, 372 (Sup. Ct. 1942). In Triplett v. Cobb,
331 F. Supp. 652 (N.D. Miss. 1971) (mem.), the court denied recovery of attorney's fees,
even though a fund was produced, on the ground that the state officials' conduct did not
justify the allowance. Id. at 661.
41. See, e.g., Green v. Transitron Elec. Corp., 326 F.2d 492, 496-97 (1st Cir. 1964);
Angoff v. Goldfine, 270 F2d 185, 186 (1st Cir. 1959); Giesecke v. Pittsburgh Hotels, Inc1,
180 F.2d 65, 66-67 (3d Cir. 1950); Wolfes v. Paragon Refining Co., 74 F2d 193, 199 (6th
Cir. 1934) ; Hutchinson Box Bd. & Paper Co. v. Van Horn, 299 F. 424, 430 (8th Cir. 1924) ;
McCourt v. Singers-Bigger, 145 F. 103, 113-14 (8th Cir. 1906); Perleman v. Feldmann, 160
F. Supp. 310 (D. Conn. 1958); Evans v. Diamond Alkali Co., 315 Pa. 335, 337-38, 172 A.
678, 679 (1934). See also Hornstein, Legal Therapeutics: The "Salvage" Factor in Counsel
Fee Awards, 69 Harv. L. Rev. 658 (1956); Hornstein, The Counsel Fee in Stockholder's
Derivative Suits, 39 Colum. L. Rev. 784, 788 (1939).
42. See, e.g., Kaban v. Rosenstiel, 424 F.2d 161, 168 (3d Cir.), cert. denied, 398 U.S.
950 (1970); Schechtman v. Wolfson, 244 F.2d 537, 540 (2d Cir. 1957); Globus, Inc. v.
Jaroff, 279 F. Supp. 807, 809 (S.D.N.Y. 1968); Bosch v. Meeker Coop. Light & Power
Ass'n, 257 Mii. 362, 101 N.W.2d 423 (1960); W. Fletcher, Private Corporations § 6045
(perm. ed. rev. repl. 1970). See also Nelson v. Johnson, 212 F. Supp. 233, 298-99 (D. Minn.),
aff'd, 325 F2d 646 (8th Cir. 1963) (doctrine applied in suit involving union).
43. Schechtman v. Wolfson, 244 F.2d 537, 540 (2d Cir. 1957); Bosch v. Meeker Coop.
Light & Power Ass'n, 257 Minn. 362, 101 N.W.2d 423 (1960).
44. See, e.g., Standard Oil Co. v. United States, 59 F. Supp. 100, 105 (S.D. Cal. 1945),
aff'd, 156 F2d 312 (9th Cir. 1946); Davis Acoustical Corp. v. Hanover Ins. Co., 22 App.
Div. 2d 843, 254 N.Y.S2d 14, 16 (3d Dep't 1964) (mem.); Singer v. Gerard V. Korda &
Co., 41 Misc. 2d 785, 786, 246 N.Y.S.2d 427, 429 (Sup. Ct. 1963); McCormick § 69.
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permitting him to recover attorney's fees incurred as a result of the
tenant's failure to perform any covenant in the lease.4 5 Courts, however,
may refuse to enforce such contractual provisions when their enforcement would violate public policy.40
7. Actions for Divorce or Separation
Counsel fees are generally awarded to the wife in matrimonial actions.4 7 The theory underlying this exception to the general rule is that a
husband is duty bound to furnish his wife with necessaries and since
legal services are necessaries the husband must bear this expense. 48
B. The Recovery of Counsel Fees by Legal Services
Before considering how these exceptions would allow legal services
attorneys to recover reasonable counsel fees, some objections to permitting recovery by legal services under any circumstances must be answered. First, since those represented by legal services do not pay for
legal representation it could be argued that the award of such fees in these
cases would be improper. This argument assumes that when attorney's
fees are awarded under the exceptions mentioned above, the reason for
the award is solely to compensate the successful party. A study of the
policy reasons behind the exceptions does not support this assumption.
As has been demonstrated, attorney's fees are recoverable more often
than not primarily to penalize the misconduct of a party, to encourage
the enforcement of certain types of legislation, or to shift the cost of
statutory enforcement. Obviously a person who does not pay for an
attorney should not recover attorney's fees. When the person is represented by legal services, any award of counsel fees should be paid
directly to legal services itself. Indeed, one court has ruled that in the
absence of proof that counsel fees will actually reach the legal services
lawyer, the award should be denied.49
45. See, e.g., Deary v. Keith (N.Y. Civ. Ct. 1971), in 166 N.Y.L.J., Oct. 26,
20, col. 8; Seventy-Second St. Properties Inc. v. Woods, 324 N.Y.S.2d 339 (N.Y.
1971); cf. Edot Realty Co. v. Levinson, 54 Misc. 2d 673, 283 N.Y.S.2d 232 (N.Y.
1967).
46. See Edot Realty Co. v. Levinson, 54 Misc. 2d 673, 283 N.Y.S.2d 232 (N.Y.
1967); cf. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960);

1971, at
Civ. Ct.
Ctv. Ct.
Civ. Ct.
Kessler,

Contracts of Adhesion-Some Thoughts About Freedom of Contract, 43 Colum. L. Rev. 629
(1943). See also N.Y. Pers. Prop. Law § 402(6-a) (McKinney Supp. 1971).

47. H. Clark, Domestic Relations § 14.2, at 428 (1968); McCormick § 64. States may
provide a recovery to either spouse under certain conditions. See Stoebuck, supra note 22,
at 208.
48. H. Clark, supra note 47, § 14.2, at 428-29. An award of counsel fees, however, will be
denied if the wife is suing or defending in bad faith or without probable cause.
49.

White v. King, 319 F. Supp. 122, 127 (E.D. La. 1970) (plaintiffs sued successfully to

overturn a union's dues increase alleged to violate the Labor-Management Reporting and
Disclosure Act).
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Second, since legal services is a government funded program, some
might contend that it should not be permitted to recover attorney's fees. 0
Legal services was established to provide free legal representation for
the poor and obviously may not charge its clients a fee or keep any part
of the recovery. Similarly, legal services attorneys are generally forbidden to take fee-generating cases 5 ' because private attorneys will presumably handle them on a contingent fee basis. The objective of the legal
services program is to take those cases in which the anticipated recovery
would not attract a private attorney, such as various types of housing
matters, administrative agency hearings, or constitutional challenges to
legislation or administrative regulations. But assuming that a case falls
properly within the guidelines for legal services, there is no OEO policy
barring the recovery of legal fees from the losing party to the litigation12
50. This may be the position taken in Gaddis v. Wyman, 336 F. Supp. 1225 (S.D.N.Y.
1972) (mem.). In a civil contempt proceeding against New York State welfare officials
brought by an OEO funded legal aid office, the court observed that the welfare officials
could not deny public assistance to otherwise eligible applicants in anticipation of a new
residency requirement passed by the state legislature where the officials bad been enjoined
from denying public assistance on the ground that the applicant had failed to meet the
prior residency requirement. Id. at 4. The court added that it was denying attorney's
fees to the OEO funded legal aid office which commenced the action because the denial of

public assistance by the officials was due to bureaucratic anticipation of new legislation and
not to willfull disobedience of the injunction. Id. at 5. Similarly, the court held there was
no statutory basis for awarding attorney's fees. Id. The court did observe, however, that
the OEO funded attorneys did not expend any of their own private funds, presumably
meaning that attorney's fees cannot be granted when the lawyers expend public rather than
private funds on a case. Id.
51. Guidelines for Legal Services Programs, in 1 CCH Pov. L. Rep. U 6700.35, at 7703
(1968).
52. The New York court rules of the Appellate Division, First Department, state: "Except as may be specifically provided in the order of the Appellate Division, no corporation,
association or organization [which terms include local legal services corporations] shall itself
receive or participate in any fee or compensation paid by or on behalf of a client for the
rendition of legal services . .. ." Rules of Practice of the Appellate Division, First Department, 22 N.Y. Codes, Rules & Regs. § 608.7(f) (1970). This prohibition refers to fees paid
by a client or on behalf of a client by someone else. It does not refer to court awarded
fees paid by the opposing party in the litigation.
Individual Appellate Division orders approving the creation of local legal services corporations may contain provisions relating to this problem. The order approving the creation
of Bronx Legal Services Corporation 13states: "neither the Corporation nor any of its employees shall receive or retain any remuneration, lawyers' fees or contingent fees for services .. . " Order on Motion Approving Incorporation of Bronx Legal Serv. Corp. B, In
re Judd at 7 (App. Div., 1st Dep't, Oct. 10, 1967). This language again seems to refer to
fees paid by the client for services rendered. In those instances when attorney's fees are
recoverable from the losing party, the recovery is not so much a fee for services rendered
by the lawyer as a punishment for the losing party.
In this connection, the National Consumer Act provides that in an action to enforce a
consumer's remedy where "the consumer is represented by a non-profit organization [such
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-in fact there seem to be strong reasons to encourage the recovery. In
those circumstances where the award of attorney's fees is to penalize
misconduct, the losing party should not benefit because a legal services
attorney represents the successful litigant. Similarly, in those cases where
the award of attorney's fees acts to switch the cost of policy enforcement
to those who violate the policy, there is no reason to deny the award of
counsel fees to legal services. On the contrary, in both situations, not to
award attorney's fees to legal services would militate against public
policy.
Assuming then that there is no bar to awarding attorney's fees to legal
services lawyers, in what circumstances should they be awarded?5 3
1. Statutes
Although there are many federal and state statutes which permit the
court to award counsel fees, 54 the majority of these statutes would not
concern the average legal services attorney. Illustrative federal and New
York State statutes that would concern the legal services attorney are set
forth below.55
as legal services] the organization shall be awarded a service fee, in lieu of attorney's fees,
equal to the amount of fees a private attorney would be awarded for the same services."
National Consumer Act § 5.307(1) (First Final Draft 1970); see id. Comment 1.
53. Although in the ordinary case the recovery of reasonable counsel fees will be sought
from a private party, an additional problem may be raised if the recovery of counsel fees
is sought in a suit where a governmental agency is a party. Should a governmental agency
be penalized for misconduct by having its funds reduced? This complex topic is not treated
specifically in this article. In attempting to recover counsel fees from a governmental agency,
however, this problem will have to be faced. In Gaddis v. Wyman, 336 F. Supp. 1225
(S.D.N.Y. 1972) (mem.), the court avoided this problem in a suit against state welfare
officials by denying the recovery of attorney's fees on other grounds.
54. See notes 23 & 25 supra.
55. The OEO Guidelines provide that legal services programs "should not provide free
legal advice in fee-generating cases, such as . . . cases in which a fee provided by statute
or adminitrative rule is sufficient to retain an attorney." 1 CCH Pov. L. Rep. 9 6700.3S, at
7703 (1968). Thus in certain of the situations cited in the succeeding text, many cases
should properly be referred to private attorneys. Even though a statutory fee is provided,
however, private attorneys may still refuse to take a case because of its complexity or for
other reasons. In these instances legal services attorneys should handle them and the Guidelines so allow. "If the fee is not sufficient to attract a private lawyer, the client may be
eligible for the assistance of the OEO-funded program." Id.
As a matter of practice, legal services attorneys in New York City generally refer to
private counsel certain landlord and tenant cases where a statutory fee is provided. Provisions of the Administrative Code of the City of New York permit the recovery of reasonable attorney's fees if a tenant is unlawfully removed by a landlord from any rent controlled
housing accommodation or if a landlord charges more than the maximum rent permitted
under rent control regulations. New York, N.Y. Admin. Code § Y51-11.0(d) (2)-(3) (1971);
see N.Y. Real Prop. Law § 234 (Mclinney Supp. 1971).
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a. Civil Rights Acts of 1866 and 1964
In Lee v. Southern Home Sites Corp.,r6 the defendant refused to sell
property to plaintiff Lee because he was a Negro. Lee brought a class
action against the defendant under a provision of the Civil Rights Act of
1866 which forbids discrimination in the sale of housing and real property. 7 After enjoining future discrimination and ordering the defendant
to sell Lee the property, the district court denied plaintiff's motion for an
award of attorney's fees. On appeal the Fifth Circuit, although otherwise
affirming the decision, remanded the case to the district court to make
findings of fact on the issue of attorney's fees. The court stated that
federal courts "have a duty to fashion an effective remedy to carry out
the purpose of the statute.""8 One part of that remedy is the award of
counsel fees.
Apart from its use in discrimination cases, one provision of the Civil
Rights Act of 1866 has important application in cases involving "sewer
service" where default judgments have been based on fraudulent service
of process.5 9 In a recent New York casePI the court, in denying a motion
to dismiss, upheld a counterclaim for damages brought under section
198361 against a process server, his employer, and the opposing party,
on the theory that sewer service constitutes a deprivation of a right
secured by the Constitution. Since courts have previously awarded attorney's fees under this section,6 - the legal services attorney should request reasonable attorney's fees as part of the damages sought.
56. 444 F.2d 143 (5th Cir. 1971), noted in 40 Fordham L. Rev. 714 (1972).
57. 42 U.S.C. § 1982 (1970). Section 1982 provides: "All citizens of the United States
shall have the same right, in every State and Territory, as is enjoyed by white citizens
thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.' Id.
The Supreme Court has held that section 1982 bars private racial discrimination. Jones v.
Afred H. Mayer Co., 392 U.S. 409 (1968), noted in 37 Fordham L. Rev. 277 (1968).
58. 444 F.2d at 144.
59. For illuminating discussions of the prevalency of "sewer service" see Schwartz, Poverty Law, 167 N.Y.L.J., Feb. 25, 1972, at 1 col 1; N.Y. Times Oct. 14, 1969 at 60, col. 1.
See also Central Budget Corp. v. Knox, 62 Misc. 2d 66, 307 N.Y.S.2d 936 (Civ. Ct. 1969).
60. Judo, Inc. v. Peet, 68 Misc. 2d 281, 326 N.Y.S.2d 441 (Civ. CL 1971).
61. 'Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the party
injured in any action at law, suit in equity, or other proper proceeding for redress." 42
US.C. § 1983 (1970).
62. E.g., Dyer v. Love, 307 F. Supp. 974 (NJ). Miss. 1969). In Lee v. Southern Home
Sites Corp, 444 F.ad 143 (5th Cir. 1971), the court observed that the award of attorney's
fees was part of an effective remedy to carry out the purposes of section 1932. Id. at 144.
Simil arguments can be made for section 1983, particularly when the acts complained of
are dearly unconscionable as in the case of sewer service.
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The Civil Rights Act of 1964 prohibits discrimination in places of
public accommodation and discrimination in hiring. In suits brought to
enforce these provisions, the Act specifically provides that counsel fees
may be awarded to the successful litigant in the discretion of the court.08
Thus, in appropriate cases brought under either of these Civil Rights
Acts, legal services attorneys should request counsel fees on the theory
that the effective enforcement of these Acts mandates the award of such
fees.
b. Consumer Credit Protection Act
In connection with any consumer credit transaction, any creditor who
fails to disclose to any person any information required under the Consumer Credit Protection Act 4 (such as the finance charge expressed as
an annual percentage rate) 5 is liable to that person for twice the amount
of the finance charge (subject to a minimum of $100 and a maximum of
of $1000) and, in the case of a successful action to enforce these provisions, the costs of the action together with reasonable attorney's fees
as determined by the court. 6 A legal services attorney may find violations
of the Consumer Credit Protection Act in various credit transaction
situations in which he might be allowed to recover counsel fees from
the other side.
c. Section 234 of the New York Real Property Law
Section 234 of the New York Real Property Law provides that whenever a lease of residential property shall provide that the landlord may
recover attorney's fees incurred as a result of the failure of the tenant to
perform any covenant contained in the lease, there shall be implied
in the lease a reciprocal covenant by the landlord to pay the tenant's
reasonable attorney's fees incurred as a result of the failure of the landlord to perform any covenant in the lease or in the successful defense of
any action or summary proceeding commenced by the landlord against
the tenant arising out of the lease.67 Since clauses allowing the landlord
to recover counsel fees are common in many form leases, section 234 may
63. 42 U.S.C. §§ 2000a-3(b) & 2000e-5(k) (1970); The Supreme Court has held that
counsel fees should be awarded to one who obtains an injunction under § 2000a-3(b) "unless special circumstances would render such an award unjust." Newman v. Piggle Park
Enterprises, Inc., 390 U.S. 400, 402 (1968) (per curiam).
64. 15 U.S.C. §§ 1601-81t (1970).
65. Id. § 1639(a)(5).
66. Id. § 1640(a) (1)-(2). For a holding awarding the recovery of substantial fees under
this section see Ratner v. Chemical Bank, N.Y. Trust Co., Civ. No. 69-4195 (S.D.N.Y.,
Feb. 14, 1972).
67. N.Y. Real Prop. Law § 234 (McKinney Supp. 1971). The statute provides that
any waiver of this protection violates public policy. Id.
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have application in many landlord and tenant cases involving a lease of
residential property.
The section may also have application in situations where the lease
has expired and a statutory tenancys has been created under rent control laws. In Deary v. KeitkO the lease, which contained an obligation
by the tenant to pay the landlord's attorney's fees in various situations,
had expired in 1961. The tenant continued to live in the premises,
thereby creating a statutory tenancy. In 1971 the landlord instituted an
unsuccessful summary proceeding to oust the tenant. In ruling that the
tenant could recover attorney's fees spent in defending the summary
proceeding, the court found: (1) that the lease provision obligating the
tenant to pay landlord's fees carried over into the statutory tenancy; (2)
that the passage of section 234 of the Real Property Law in 1966 transformed the tenant's obligation to pay the landlord's counsel fees into a
mutual obligation; and (3) that while section 234 could not apply to
suits brought prior to 1966, it clearly applied to the suit brought by the
landlord in 1971.10
d. Section 8303 of the New York Civil Practice Law and Rules
Section 8303 (a) (2) of the New York Civil Practice Law and Rules
provides that the court may award "to any party to a difficult or extraordinary case, where a defense has been interposed, a sum not exceeding
five percent of the sum recovered or claimed,... and not exceeding the
sum of three thousand dollars ... ."I Although the section does not specifically refer to attorney's fees, it seems that the award of an additional
five percent of the sum recovered is in fact such an award. The five
percent is only permitted in difficult or extraordinary cases, presumably
where legal fees would be disproportionately high. The uses of this section are protean, although it should be noted that the New York courts
have not given the section an expansive reading.72 In particularly comatplex cases or in cases where the issues are unusual, legal services
13
torneys in New York should request the recovery of legal fees
68. See Stem v. Equitable Trust Co., 238 N.Y. 267, 144 N.E. 578 (1924). See also 2
J. Rasch, The New York Law of Landlord and Tenant § 1067 (1950); 33 N.Y. Jur. Landlord and Tenant § 55 (1964).
69. (N.Y. Civ. Ct. 1971), in 166 N.Y.L.J'., Oct. 26, 1971, at 20, col. 8.
70. Id. at 20-21.
71. N.Y. C.P.L.R. § 8303(a)(2) (McKinney Supp. 1971).
72. See 8 J. Weinstein, H. Kom & A. Miller, New York Civil Practice § 8303.09 (1971).
73. For the factors considered by a court in determining whether a case is "difficult or
extraordinary" see Schwartz v. Bartle, 51 Misc. 2d 215, 272 N.YS.2d 805 (Sup. Ct. 1966).
In negligence actions, no matter how difficult or extraordinary, courts will usually not
award this additional allowance. See McGrath v. Irving, 24 App. Div. 2d 236, 265 N.YS.2d
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2. The Enforcement of Preferred Policies
Even in the absence of statute, recent cases have demonstrated that
attorney's fees may be awarded to encourage the enforcement of certain
preferred policies and thus shift the cost of such enforcement to those
who violate those policies. 74 Although there are many instances where
this rule may be helpful, mention will be made of only three situations in which preferred public policies would dictate the recovery of
counsel fees by legal services. First, a strong case can be made that
consumer protection is such a preferred policy. 75 Second, one could argue
that a special proceeding brought by tenants of multiple dwellings in
the City of New York for a judgment directing the deposit of rents
into court and their use for the purpose of remedying conditions dangerous to life, health, or safety"8 (a "rent strike") furthers strong public
policy-i.e., forcing better housing conditions. Finally, in the rare case
where a legal services attorney might become involved in environmental
litigation, public policy would clearly mandate a recovery.
3. Groundless or Vexatious Suits
Of all the instances when attorney's fees are traditionally recovered,
perhaps the most useful for legal services is the award of counsel fees
in groundless or vexatious suits. In Silberzweig v. Masino 77 the landlord
brought four non-payment of rent proceedings against the tenant at
various times over the course of months. The tenant counterclaimed in
the last proceeding for abuse of process and harassment. In addition,
the legal services attorneys asked for an award of legal fees. After a
376 (3d Dep't 1965), leave to appeal denied, 17 N.Y.2d 419, 215 N.E.2d 529, 268 N.Y.S.2d
1025 (1966).
74. See cases cited note 28 supra.
75. Section 5.202(8) of the Uniform Consumer Credit Code, which has not yet been
adopted in New York, provides that in any case in which it is found that a creditor has
violated the Code the court may award reasonable attorney's fees incurred by the debtor,
In those states in which the Code has been enacted into law, a legal services attorney could
obviously recover counsel fees as a statutory right. See Idaho Code §§ 28-31-101 to -39-102
(1971); Ind. Ann. Stat. §§ 19-21-101 to -22-605 (Supp. 1971); Okla. Stat. tit. 14A §§ 1-101
to 9-103 (Supp. 1971); Utah Code Ann. §§ 70B-1-101 to -9-103 (1971); Wyo. Stat. Ann. §§
40-1-101 to -9-103 (Supp. 1971); see also Consumer Protection Act, Ky. Laws of 1972,
Sen. Bill No. 52, approved Feb. 17, 1972, in 1 CCH Pov. L. Rep. fT14,313 (1972). This recent Kentucky statute outlaws false, misleading, or deceptive acts or practices in the conduct
of trade or commerce. Consumers may recover attorney's fees in successful private litigation. See also National Consumer Act § 5.307(1) (First Final Draft 1970). Contra, Von
Barstel v. Andrew Jergens Co., 2 CCH Pov. L. Rep. II 14,038 (Cal. Super., May 14, 1971)
(mem.).
76. N.Y. Real Prop. Actions Law §§ 769-82 (McKinney Supp. 1971).
77. L & T No. 45384-70 (N.Y. Civ. Ct., Nov. 2, 1970).
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lengthy trial, the court found that by bringing four non-payment of rent
proceedings and engaging in other vexatious conduct the landlord had
indeed been guilty of abuse of process and harassment and granted the
tenant recovery on her counterclaim. More significantly, however, the
court awarded the legal services attorneys $500 in legal fees. Since additional time and effort on the part of the attorneys was required to
execute the judgment, the court subsequently granted an additional $400
in legal fees.
Whenever he wins a case in which bad faith, harassment, or dilatory
tactics are employed against him, e.g., requests for numerous adjournments or attempts at surprise on the eve of the trial by motions to
amend pleadings to add new claims or defenses, s the legal services
attorney should ask the court for an award of fees. In cases where service of process has been fraudulent, resulting in a default judgment,
a legal services attorney should request the recovery of attorney's fee
based on section 1983 of the Civil Rights Act of 1866.70 As an alternative ground of recovery, however, the attorney should argue that fraudulent service of process constitutes abuse of process80 and harassmentbases on which reasonable attorney's fees could be granted.
4. Prior Litigation
The rule that attorney's fees incurred in a lawsuit with a third party
are recoverable in a second suit from one whose misconduct caused the
first lawsuit may be useful in certain consumer actions. For example, A
is fraudulently induced by B to sign a retail installment contract to
purchase a defective television set. B assigns the contract to C, a finance
company. A refuses to continue his payments upon discovery of the defect. C sues A to force him to continue making the payments. Since
New York law requires C to take subject to any defenses A may have
against B,8 ' A successfully defends the suit brought by C. A, in a second
action against B, may recover the cost of his counsel fees incurred in
78. E.g., Mirabella v. Banco Industrial de la Republica Argentina, 34 App. Div. 2d 630,
309 N.Y.S.2d 400 (1st Dep't 1970) (mem.). Even without surprise, delay in amending
pleadings may trigger the award of counsel fees. See Ciunci v. Wella Corp., 23 App. Div.
2d 754, 258 N.Y.S.2d 994 (1st Dep't 1965) (mem.).
79. See, e.g., Judo, Inc. v. Peet, 68 M isc. 2d 281, 326 N.YS.2d 441 (Civ. Ct. 1971).
80. Id. at 283, 326 N.Y.S.2d at 444. For the elements of the cause of action of abuse of
process see Williams v. Williams, 23 N.Y.2d 592, 596, 246 N.E.2d 333, 335, 298 N.Y.S.2d
473, 476-77 (1969).
81. N.Y. Pers. Prop. Law § 403(6) (McKinney Supp. 1971); N.Y. U.C.C. 9-318 (McKinney 1964); see Donnelly, Commercial Law, 1970 Survey of N.Y. Law, 22 Syracuse
L. Rev. 167, 179-80 (1971). See also N.Y. Pers. Prop. Law § 302(9) (McKinney Supp.
1971).
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the first action but not in this second action. Although the exception
seems to require plaintiff to bring a separate suit if he wishes to collect
attorney's fees expended in the first action, in some instances there is
no reason why attorney's fees could not be recovered if the one whose
misconduct precipitated the litigation is impleaded into the first suit.
For example, if a health insurance company wrongfully refuses to pay
a doctor's bill and the doctor sues the patient, the patient should implead
the health insurance company and if he is successful in showing that
the health insurance company is liable, the patient should be allowed
a pro rata share of his attorney's fees. The recovery must be pro rata
because the patient can only recover the amount of attorney's fees attributable to the original suit brought by the doctor and not to the
third party suit.
5. Divorce or Separation
As a practical matter, legal services attorneys will rarely be able to
recover counsel fees in matrimonial actions since both the husband and
wife are usually indigent. In a case where the husband is able to pay
and a divorce, contested or uncontested, or separation is granted the
wife, attorney's fees should be recovered.
6. Equitable Fund
Finally, there is one situation where the recovery of attorney's fees
is permitted to a private attorney, but should not be permitted to a
legal services attorney. When a party produces, protects, or increases
a fund in which others will share, equity will provide him the cost of
his counsel fees out of the fund produced. For example, if a legal
services attorney should successfully bring a class action against a public
utility for overcharges, a fund would be created which would be divided
among the class of plaintiffs represented in the action. The fund created
is in actuality the plaintiffs' recovery; consequently, since legal services
cannot charge their clients a fee or take part of the recovery, no attorney's fees should be awarded out of this recovery. In this case the
money is not coming from the losing party to the lawsuit but from
the client himself."
82. See note 40 supra.
83. There are other instances in which a legal services attorney should be denied an
award of counsel fees. Since claims of lawyers for legal services rendered in connection with
a workmen's compensation award come out of the award itself, legal services attorneys
cannot recover these fees. N.Y. Workmen's Comp. Law § 24 (McKinney 1965). Since legal
fees payable to an attorney for the preparation, presentation, and prosecution of caims
under laws administered by the Veteran's Administration are deducted from benefits paid
the claimant, these fees should not be recoverable by legal services. 38 U.S.C. § 3404(c) (3)

(1970).
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As can be seen, existing precedents provide legal services attorneys
many opportunities to seek reasonable attorney's fees either by motion,
by counterclaim, or in a separate action. Generally
and unexplainedly,
84
few legal services attorneys make the request.

IV. THE REcovERY oF ATToRNEY's

FEES iN ALL CASES

Although legal services may presently rely on the above precedents
to recover attorney's fees, one may ask whether it would be more
advantageous for legal services and the poor whom the program represents if there were a general rule permitting the recovery of counsel fees
in all cases. The American rule which generally forbids the award of
attorney's fees to a successful litigant has been extensively criticized
by commentators.8 5 The thrust of their criticism has generally been the
same, i.e., that by not awarding counsel fees, the law does not make
the successful litigant whole because he must pay out these expenses
himself. In order to evaluate the merits of the American rule, one must
briefly consider the rule's historical roots, the justification offered for
its continued existence and comparative practice in other countries.
A. History
In England prior to the reign of Edward I, a successful plaintiff in
certain actions could recover the expenses of litigation-including attorney's fees." In 1275, the Statute of Gloucester 7 permitted the plaintiff in a wide range of cases to recover the costs of his "writ purchased,"
which included the costs of an attorney.8 Similar treatment for defendants was slower in coming but by the provisions of the Statute of Westminster 9 in 1606, defendants could recover costs whenever they were
recoverable by a plaintiff. Suffice it to say that at the time of the Ameri84. If legal services attorneys do begin to request counsel fees, they should have some
record of the time spent on the case. Legal services should develop internal record-keeping
mechanisms similar to those used by law firms. At the very least, each attorney should
keep a daily diary of time spent on his cases.
85. Ehrenzweig, supra note 22; Greenberger, The Cost of Justice: An American Problem, An English Solution, 9 Vill. L. Rev. 400, 413-14 (1964); Kuenzel, supra note 22;
Stoebuck, supra note 22; Comment, Attorneys' Fees as an Element of Damages in Alabama,
4 Ala. L. Rev. 93, 103 (1951); Comment, Damages-Attorneys' Fees as an Element in
Michigan, 5 U. Det L.. 24, 29 "(1941); Note, Attorney's Fees: Where Shall the Ultimate
Burden Lie?, 20 Vand. L. Rev. 1216, 1230-31 (1967). For foreign criticism of the American
rule see, e.g., sources cited in M. Cappelletti & J. Perillo, Civil Procedure in Italy § 9.10,
at 247-48 n.55 (1965).
86. 2 F. Pollock & F. Maitland, The History of English Law 597 (2d ed. 1968).
87. 6 Edw. 1, c. 1 (1275).
88. See Goodhart, Costs, 38 Yale L.J. 849, 852 (1929).
89. 4 Jac. 1, c. 3 (1606).
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can Revolution, both the common law and equity courts of England
awarded attorney's fees to a prevailing party."0
The English rule, however, was not originally adopted in the United
States; 91 for what reasons, it is not entirely clear. It has been suggested
in partial explanation that the colonists were generally suspicious of
lawyers and viewed the law as a readily understandable body of rules. "
In the nineteenth century, however, some states did permit the award
of attorney's fees by statute. 93 These statutes, however, expressed the
award as a set dollar amount,9 not leaving the amount of the award
to the discretion of the court or expressing it as a percentage of the
recovery. Thus, as the value of money declined, recoveries under these
statutes eventually became only nominal.95
Three conclusions can be drawn from this brief history. First, although the prohibition against awarding counsel fees was clearly the
prevailing rule, it was by no means the universal rule in this country.
Second, the historical reasons for the general American rule are either
unclear or have little relevance today. The modern legal system is not
readily understandable by a layman (if indeed it was in the eighteenth
century) and lawyers, while perhaps not totally rehabilitated in the
public eye, are no longer viewed with suspicion or hostility. Indeed, the
very enactment of legislation in the nineteenth century permitting the
award of attorney's fees may indicate that the original reasons for
rejecting the British approach had already lost some of their vitality.
Finally, the failure of those statutes which did award attorney's fees
was caused by faulty drafting and not by any repudiation of the basic
concept or propriety of making such awards.
B.

Policy Justifications

Since the American rule has persisted long after the initial reasons
for its adoption, new justifications must have been offered in its support. First, it has been argued that the prevailing party should not recover his counsel fees from his opponent because, unlike other damages,
legal fees are too remote from, and not directly caused by, the latter's
90. McCormick § 60.
91. See Arcambel v. Wiseman, 3 U.S. (3 DalI.) 306 (1796); McCormick § 60.
92. Goodhart, supra note 88, at 873.
93. See, e.g., Act of Jan. 22, 1821, Pub. L. No. 123, § 11 (codified at Mass. Ann. Laws
ch. 261, § 23 (1968)) ; Act of Feb. 22, 1821, Pub. L. No. 50, § 2 (codified at Pa. Stat. Ann.

it. 17, § 1635 (1962)).
94.
95.

See id.
McCormick § 60.
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wrongful conduct.

6

Legal fees are certainly no more remote than court

costs which have traditionally been granted in America. It has been
suggested that due to today's complex legal system which necessitates

the hiring of a lawyer, legal fees may be foreseen as a direct result of
a wrong committed."7

A second justification for the rule is based on the alleged difficulty

in determining a proper fee. s The Supreme Court has pointed out that
if the amount of the fee is discretionary a special master might have
to be appointed to determine the fee, possibly making the hearing more
complex than the basic suit itself.D It must be remembered, however,
that there are several significant instances in which courts already make
discretionary fee awards.le ° There is nothing to indicate that the courts
are now, or have been in the past, unable to determine proper awards,
free from delay of excessive controversy.' 0 ' In addition, who is better
able than the judge who has heard the evidence to evaluate the complexity of the case and the time expended by the lawyer? What the
reasonable fee should be will depend primarily on these factors and the
prevailing legal charges in the community. Finally, the court's burden
of deciding one additional issue is easily counterbalanced by the granting of full compensation to a successful party.
It is also claimed that a change in the American rule might induce
attorneys to charge excessive fees.'0 2 Again, this fear does not seem to
be borne out in the situations where counsel fees are presently recoverable. In any event, a change in the rule would only permit the recovery
of reasonable attorney's fees. What is reasonable will be decided by a
judge or a master (both presumably attorneys) after reviewing the case.
The final justification for not permitting the recovery of counsel fees,
viz., that to do so would discourage litigants from bringing uncertain
96. See St. Peter's Church v. Beach, 26 Conn. 354, 365 (1857). See also Stickney v.
Goward, 161 Minn- 457, 201 N.W. 630 (1925).
97. See McCormick § 71, at 257.
98. See Oelrich v. Spain, 82 U.S. (15 Wall) 211, 231 (1872); St. Peter's Church v.

Beach, 26 Conn. 354, 365 (1857); Frost v. Jordan, 37 Minn. 544, 36 N.W. 713 (1887).
99. Oehrich v. Spain, 82 U.S. (15 WalL) 211, 231 (1872).
100. See text accompanying notes 23-48 supra. See also Stoebuck, supra note 22, at 20711.
101. One judge stated that with respect to attorney's fees "it is possible to arrive at a
proper charge in almost any case without much difficulty." In re Osofsky, 50 F.2d 925,
927 (S.D.N.Y. 1931). The results of this process in the cases where fees are presently allowed "have not aroused serious opposition." Comment, Distribution of Legal Expense
Among Litigants, 49 Yale LJ. 699, 711 (1940).
102. McCormick, Counsel Fees and Other Expenses of Litigation as an Element of
Damages, 15 Minn. L. Rev. 619, 639 (1931).
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claims, 10 3 would appear, in fact, to support a change. 104 There are too
many cases in American courts today-a good portion of which, it is
suggested, are frivolous and unsubstantial. 10 If a change in the general
rule would discourage such suits, it would be of considerable benefit
to the administration of justice. Of course, it is conceivable that a
change in the rule could discourage the initiation of some substantial
suits, especially by the poor. The possibility of loss and the added burden of paying his opponent's counsel fees might discourage a poor person
from bringing even a meritorious suit.' The present rule, however,
may have just as inhibitory an effect on the vast majority of potential
litigants, including the poor.0 7 Under a rule preventing the award of
attorney's fees, the successful party is never fully compensated because
he must always pay his lawyer's fees, which may exceed or approximate
the total recovery in the action. As the cost of legal fees begins to approach the anticipated recovery, the incentive to bring the suits diminishes.
C. Comparative Practice
Research has not disclosed one country which follows the American
rule. On the contrary, Austria, 08 England,1 9 France," 0 Hungary,"'
Italy," 2 Sweden," 3 and Switzerland" 4 award legal fees to the prevailing
party, although the manner in which the awards are made varies widely.
Professor Ehrenzweig has stated that "this country now is probably
alone in failing to allow counsel fees to the victorious litigant.11,
From this brief analysis, it appears that the American rule: (1) has
questionable historical roots; (2) is unsupportable on policy grounds;
and (3) has not been adopted in other legal systems.
103. Ehrenzweig, supra note 22, at 797; Kuenzel, supra note 22, at 82.
104. Kuenzel, supra note 22, at 82-83.
105. See id. at 78.
106. Ehrenzweig, supra note 22, at 797.
107. Id.; Kuenzel, supra note 22, at 82-83.
108. Baeck, Imposition of Fees of Attorney of Prevailing Party Upon the Losing Party
Under the Laws of Austria, in 1962 Proceedings of the ABA International and Comparative
Law 119 (1963).
109. See Goodhart, supra note 88, at 851-54.
110. Freed, Payment of Court Costs by the Losing Party in France, in 1962 Proceedings
of the ABA International and Comparative Law 126 (1963).
111. Dietz, Payment of Court Costs by the Losing Party Under the Laws of Hungary,
in 1962 Proceedings of the ABA International and Comparative Law 131 (1963).
112. M. Cappelletti & J. Perillo, supra note 85, § 9.10.
113. R. Ginsburg & A. Bruzelius, Civil Procedure in Sweden 62-63 (1965).
114. Baeck, supra note 108, at 124.
115. Ehrenzweig, supra note 22, at 797.
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V. THE EFFECT OF ALLOWING THE RECOVERY OF
ATToRNEY's FEEs IN ALL CASES

Assuming the rule were changed to permit the award of reasonable
attorney's fees in every case, 1

6

what effect would such a change have on

legal services attorneys and the poor whom they represent?
A. Effect on Legal Services
As stated previously in this article, a rule permitting the award of
attorney's fees to the prevailing party would provide legal services with
an alternative source of funds, helping to alleviate financial and political
pressure." 7 Likewise, such a rule would make every case a contingent fee
a large segment of the private bar to handle
case, thereby encouraging
8
many "poverty" cases."
Of course, it might be argued that a change in the American rule
would obviate the need for legal services because the private bar could
then conceivably handle every case on a contingent fee basis. This argument overlooks two considerations. First, a rule permitting the recovery
of reasonable attorney's fees does not necessarily mean a recovery of the
entire fee charged by a lawyer. It might be uneconomical for a private
lawyer to take a small landlord-tenant case or a complex constitutional
case because in both instances the fee would probably not be commensurate with the time or research needed to try the case. In the landlordtenant action, although the amount of legal research and work required
might be minimal, the time spent in court waiting for the case to be
called might be prohibitive. Likewise in the constitutional case, the time
spent in research alone might make it uneconomical for a private lawyer
to take it. Second, a large part of legal services practice centers around
administrative hearings before federal, state, and city agencies 10 for
which no award of attorney's fees may be available.
116. To effect this change, it would probably be necessary to make appropriate provisions by statute. For a proposed statute dealing with the award of attorney's fees
Stoebuck, supra note 22, at 211-18.
117. See text accompanying notes 17-20 supra. It is impossible to estimate exactly how
much additional revenue might become available to legal services if counsel fees were
awarded to the prevailing party in all cases. In the first year of operation, however, legal

services won 75% of all cases that went to trial. Note, Litigation Costs: The Hidden Barrier to the Indigent, 53 Geo. L..

516, 516 n.1 (1968). Even if these statistics may vary

every year, legal services will still receive a substantial amount of new revenue.
118. Even with every American lawyer shouldering a part of the responsibility for representing the poor, however, it has been estimated that there would still be a need for more
lawyers. See note 9 supra.
119. For example, MFY Legal Services, Inc., a New York legal services corporation,
reports that approximately 205o of their cases fall in this area. Annual Report of Mobilization for Youth to the Appellate Division, First Department 14 (1970).
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One last issue should be considered. It could be argued that legal
services should not benefit from a rule permitting the award of attorney's
fees in all cases. As demonstrated earlier in this article, awarding counsel
fees to legal services makes sense when the reason for the award is to
punish the losing party or to shift the cost of policy enforcement to those
who violate the particular policy. 20 Some might say that the recovery of
counsel fees by legal services makes no sense in cases where the sole
reason for the award is compensation of the prevailing party (who
receives free legal assistance). To answer the argument, two facts must
be kept in mind. First, the actual number of cases faced by a legal services attorney where compensation would be the sole reason for awarding attorney's fees would probably be small. In cases involving questions
of consumer protection, fair employment, and even decent housing,
counsel fees could be awarded on the ground that the costs of enforcing
these policies must be borne by those who violate them.121 Second, even
in cases where compensation of the prevailing party is the sole reason
for the award, basic policy reasons still dictate the recovery. Legal
services for the poor is free only to the indigent person. Someone has to
pay for it and that someone-the taxpayer-should be compensated, the
compensation being the increased effectiveness of the legal services
program.
B. Effect on the Poor
Although a change in the rule might strengthen legal services and involve more private attorneys in representing the poor, it might at the
same time discourage the poor from bringing suits by exposing them to a
possible judgment for their opponent's legal fees if they lose the case. 22
One judge has said that even if the present system is deficient in some
respects, it is of benefit to the poor since "the doors of our courts are not
closed to the small litigant who cannot risk being ruined by the imposi-

tion of his adversary's full expenses."' 23

A recent New York case'2 4 presents one solution to the problem. A
landlord successfully sued his tenant for back rent and, in addition,
sought to recover his attorney's fees under a clause in the lease which
obligated the tenant to reimburse the landlord for counsel fees incurred
in such an action. Declining to award attorney's fees, the court stated
that "[s] trong public policy consideration requires that in a case such as
120. See notes 49-53 supra and accompanying text.

121. Cf. Hotel Martha Washington Management Co. v. Swinick, 66 Misc. 2d 833, 836,
322 N.Y.S.2d 139, 142 (App. T. 1971).
122. See text accompanying note 106 supra.
123. Farmer v. Arabian Am. Oil Co., 324 F.2d 359, 368 (2d Cir. 1963) (Smith,
senting), rev'd, 379 U.S. 227 (1964).

J.,

dis-

124. Edot Realty Co. v. Levinson, 54 Misc. 2d 673, 283 N.Y.S.2d 232 (Civ. Ct. 1967).
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this where the tenant is an indigent represented by the Legal Aid Society,
such tenant should not be made or required to pay the landlord's counsel
fees under such a standard provision as we have here."12e To apply the
lease provision against the tenant "would simply be to increase the judgment and make it even more difficult for the tenant to pay her rent.'"" 0
The court thus suggested that, assuming the prevailing party's attorney's
fees are to be paid by the losing party, the harm done by placing this
extra charge on the poor outweighs the benefit of compensating the prevailing party for his legal fees.
In light of this case, a rule should be developed that whenever the
losing party is poor,la 7 he should not be required to pay the attorney's
fees of the prevailing party, unless the court finds that the poor person
has acted in bad faith in either bringing or defending the suit.'2 Such a
rule is clearly justified on policy grounds and may be mandated by the
fourteenth amendment.
As Mr. Justice Harlan stated in Boddie v. Connecticut:ee "It is to
courts . . . that we ultimately look for the implementation of a regularized, orderly process of dispute settlement."' ' 0 Since a society
should encourage the peaceful resolution of grievances in its courts, rules
can be tested to see whether they further this policy objective. Clearly,
a rule that would force the losing party to bear all legal costs might deter
a poor person from suing even on a meritorious claim and to that extent
is bad.'3 1 While justice is hopefully not a matter of luck,'3 2 there is an
125. Id. at 674, 283 N.Y.S.2d at 233.
126. Id.; cf. Adkins v. ElI. DuPont de Nemours & Co., 335 US. 331 (1948). In Adkins,
the Court stated: "The public would not be profited if relieved of paying costs of a particular litigation only to have imposed on it the expense of supporting the person thereby
made an object of public support. Nor does the result seem more desirable if the effect of
this statutory interpretation is to force a litigant to abandon what may be a meritorious
claim in order to spare himself complete destitution.' Id. at 339-40.
127. For a possible standard see note 4 supra.
128. As in the case of changing the American rule to permit the recovery of attorney's
fees, a provision exempting the poor who have acted in good faith from paying such fees
could be incorporated into a statute. The general equity powers of a court could affect
similar results but, for uniformity of result, the adoption of a statute would seem preferable. Of course, even under a statute the court would still determine whether the indigent
has acted in good faith in suing or defending the action.
129. 401 U.S. 371 (1971).
130. Id. at 375.

131. In discussing the poor person's limited access to European courts, one commentator
has stated: "And it is indeed little wonder that those who are systematically excluded from
the official justice are turning to violent methods of self help." Cappelletti, Social and
Political Aspects of Civil Procedure-Reforms and Trends in Western and Eastern Europe,
69 Mich. L. Rev. 847, 873 (1971).
132. See Goodhart, supra note 88, at 876-77.
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element of risk in every case. Faced with these inherent risks and
ignorant of court procedures, a poor person may decide not to sue rather
than chance losing and being adjudged liable for his opponent's legal
fees. If there is one segment of society which should be encouraged to
vindicate its rights, it is the economically disadvantaged who are exploited to a greater degree than the more affluent.
As for the fourteenth amendment, the Supreme Court has held that a
civil litigant may not be denied an opportunity to be heard.1 83 Likewise,
the Court has found that poverty may be the basis for invidious discrimination. 34 In Boddie the Court decided that, at least in some instances, a state may not limit access to its civil courts by the requirement
of filing or other fees which effectively bar the indigent from commencing actions. 35
Every person, rich or poor, should have a right of access to the courts
because "[a]s a practical matter, if disputes cannot be successfully
settled between the parties, the court system is usually 'the only forum
effectively empowered to settle their disputes ....Y,,80 A rule requiring
a poor person to underwrite all legal fees in an action which he loses,
including one brought in good faith, while not directly limiting the access
of the poor person to the court, indirectly limits such access in violation
of due process. Whether or not he might have to pay his adversary's
legal fees will doubtlessly influence an indigent's decision to sue. Similarly, since his access to the courts is being indirectly limited solely on
the basis of wealth, any rule limiting
access in this way would arguably
13
7
clause.
protection
equal
the
violate
133. See Schroeder v. City of New York, 371 U.S. 208, 212 (1962); Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950); Brinkerhoff-Faris Trust & Savings
Co. v. Hill, 281 U.S. 673, 682 (1930); Hovey v. Elliott, 167 U.S. 409, 416 (1897); Orchard
v. Alexander, 157 U.S. 372, 383 (1895).
134. See Gardner v. California, 393 U.S. 367 (1969); Rinaldi v. Yeager, 384 U.S. 305
(1966); Lane v. Brown, 372 U.S. 477 (1963); Douglas v. California, 372 U.S. 353 (1963);
Burns v. Ohio, 360 U.S. 252 (1959); Griffin v. Illinois, 351 U.S. 12 (1956). In reaching this
conclusion the Court has differed with an earlier view which held that "[tlhe mere state of
being without funds is a neutral fact-constitutionally an irrelevance, like race, creed, or
color." Edwards v. California, 314 U.S. 160, 184-85 (1941) (Jackson, J., concurring).
135. 401 U.S. at 381-83. The Boddie Court did state, however, that "[wle do not
decide that access for all individuals to the courts is a right that is, in all circumstanccs,
guaranteed by the Due Process Clause of the Fourteenth Amendment so that Its exercise
may not be placed beyond the reach of any individual ...." Id. at 382-83.

136. Id. at 387 (Brennan, J., concurring).
137. See Boddie v. Connecticut, 401 U.S. 371, 384, 388 (1971) (Douglas & Brennan,
JJ., concurring). "[Tlhe promise of equal justice for all would be an empty phrase for
the poor if the ability to obtain judicial relief were made to turn on the length of a person's purse." Williams v. Shaffer, 385 U.S. 1037, 1039 (1967) (Douglas, J., dissenting).
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If, then, the poor litigant who has acted in good faith should be exempt from having to pay the prevailing party's legal fees, who should
bear the cost of these fees-the prevailing party himself or the state? To
force the non-indigent prevailing party to absorb the cost of his legal
fees might arguably violate the equal protection clause. For a classification to be reasonable and not violative of the equal protection clause, it
must include "all persons who are similarly situated with respect to the
purpose of the law."' 3 What is the purpose of the rule exempting the
poor litigant who has acted in good faith from having to pay the prevailing party's legal fees? Clearly it is to encourage him to use the courts as
a method of resolving disputes. This is a benefit to society as a whole
and the cost of achieving such an objective should be borne by the taxpayer and not placed solely on the shoulders of non-indigent litigants
who prevail in their suits against the poor. In this sense, a rule forcing
the non-indigent prevailing party to absorb his legal expenses may be
considered "under-inclusive".139 since many people who benefit from the
rule are not similarly forced to bear their fair share of the costs. Even if
a rule requiring the non-indigent prevailing party to absorb his expenses
could pass constitutional muster, as a matter of fairness the state should
not adopt such a rule. By winning the action the prevailing party has
demonstrated that he has a presumptively valid claim or defense against
the poor person. It would seem equitable, then, for the state to create a
fund to pay the attorney's fees of parties prevailing in suits involving
the indigent' 4
138. Tussman & tenBroek, The Equal Protection of the Laws, 37 Calif. L. Rev. 341, 346
(1949). The classification imposed by a law must be reasonable, ie., it must be based upon
real differences which bear a proper and just relation to the things in respect to which the
classification is imposed. See McLaughlin v. Florida, 379 U.S. 184 (1964); Truax v. Corrigan, 257 US. 312 (1921); Southern Ry. v. Greene, 216 US. 400 (1910); Gulf, C. & S.F.
Ry. v. Ellis, 165 U.S. 150 (1897); Barbier v. Connolly, 113 U.S. 27 (1885).
139. Developments in the Law-Equal Protection, 82 Harv. L. Rev. 1065, 1034 (1969).
140. The cost to the state may be mitigated by certain factors. First of all, a rule that
awards attorney's fees to the prevailing party will deter frivolous lawsuits, thereby easing
court congestion and saving the state money in this regard. Secondly, the state need only
pay the reasonable attorney's fees of opposing counsel where the indigent has brought a
meritorious suit or had a meritorious defense and lost. Whenever an indigent litigant acts
in bad faith, the state should not pay. Finally, even with paying these additional expensses,
the cost to the state would be less than that which would result from recent proposals that
the state guarantee an indigent the tight to counsel in civil cases. See Goodpaster, The
Integration of Equal Protection, Due Process Standards, and the Indigent's Right of Free
Access to the Courts, 56 Iowa L. Rev. 223, 248 (1970); O'Brien, WThy Not Appointed
Counsel in Civil Cases? The Swiss Approach, 28 Ohio State L.J. 1 (1967); Willging, Financial Barriers and the Access of Indigents to the Courts, 57 Geo. L.J. 253, 286 (1968) ; Note,
The Right to Counsel in Civil Litigation, 66 Colum. L. Rev. 1322 (1966); Note, Discriminations Against the Poor and the Fourteenth Amendment, 81 Harv. L. Rev. 435, 450-52
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It should be emphasized, however, that these considerations only support a rule exempting the poor who have acted in good faith from paying
the prevailing party's legal fees. An indigent who sues or defends in bad
faith should be forced to pay his adversary's legal fees as a penalty and
the state should not underwrite such expenses. 141 By paying fees under
such circumstances, the state would actually encourage frivolous and
groundless suits.
VI.

CONCLUSION

It would seem that legal services attorneys may presently recover
counsel fees in many situations under existing precedents. In order to
encourage the participation of the private bar in the representation of
the poor, legal services has an affirmative obligation to help make new
precedents in this area. Hopefully the antiquated American rule which
forbids the award of attorney's fees to the successful party will continue
to be eroded and will ultimately be changed. If this occurs, the private
bar could shoulder a significant share of the burden of representing the
indigent and allow legal services to concentrate their energies on those
cases which, for whatever reason, the private bar cannot or will not
handle.
(1967); Note, The Indigent's Right to Counsel in Civil Cases, 76 Yale L.J. 545 (1967).
As has been demonstrated, a rule awarding counsel fees in all cases may encourage the
private bar to handle many of these cases on a traditional contingent fee basis, thereby
obviating the need for the state to finance attorneys for the poor.
141. Obviously, someone who is "judgment-proof" cannot be forced to pay. If this is
the case, there will at least be an unsatisfied judgment outstanding against him which can

be executed when and if he is ever able to pay.
It has been suggested that since "abusive practices really emanate from the attorney,"
legal services should pay the opposing party's counsel fees where the action "was extremely
frivolous, or where unduly dilatory and time-consuming tactics were adopted." Clark, Legal
Services Programs--The Caseload Problem, or How to Avoid Becoming the New Welfare
Department, 47 J. Urban L. 797, 806 (1970).

